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I. C. C. vs. U. S. EX REL. CAPITAL GRAIN & FEED CO. ET All. 1 

; 

Supreme Court of the District of Columbia 

Jnited States of America ex red. Capital 
Grain & Feed Company, H. M. Hobbie Gro¬ 
cery Company, Winter-Loeb Grocery Com¬ 
pany, Schloss & Kahn Grocery Company, Se- 
ligman & Marx, Griel Brothers Grocery Com¬ 
pany, Belser Grocery Company, Hudson & 

Thompson, and Lobman Moag & Company, 
petitioners 

V. 

Interstate Commerce Commission, respondent 

1 

United States of America, 

Distyict of Columbia^ ss: 

Be it remembered that in the Supreme Court of the District of 
I!olumbia, at the city of Washington, in said District, at the times 
lereinafter mentioned, the following papers were filed and proceed- 
ngs had in the above-entitled cause, to wit: j 

Petition for rriandairms 

Filed November 15, 1928 

In the Supreme Court of the District of Columbia 

i 

\ 

Jnited States of America ex eel. Capital] 

Grain & Feed Company, H. M. Hobbie Gro¬ 
cery Company, Winter-Loeb Grocery Com- i 

pany, Schloss & Kahn Grocery Company, Se- 
ligman & Marx, Griel Brothers Grocery Com- 70032 

pany, Belser Grocery Company, Hudson & 

Thompson, and Lobman Moag & Company | 

1 

I 

V. \ 

I 

Ini’erstate Commerce Commission 

It is respectfully shown unto the honorable court as follows: 

] 

I I 

i 

Petitioners herein, Capital Grain & Feed Company, H. M. Hobbie 
Grocery Company, Winter-Loeb Grocery Company, Schloss 4 Kahn 
Grocery Company, Seligman & Marx, Griel Brothers Grocery Com- 
lany, Belser Grocery Company, Hudson & Thompson, and Lobman, 
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Moag & Company, are variously corporations and partnerships 
engaged in business in the city of Montgomery, State of Alabama. 

II 

The defendant. Interstate Commerce Commission, is an adminis¬ 
trative tribunal created by act of Congress approved February 4, 
1887, and deriving its powers and duties from such act together with 
amendments thereof and supplements thereto. 

III 

In connection with their business at Montgomery, Alabama, 

2 petitioners at all times hereinafter mentioned dealt in grain 
and grain products originating in the grain-producing States 

of Missouri, Illinois, Indiana, Wisconsin, Minnesota, North Dakota, 
South Dakota. Nebraska, Iowa, Kansas, Kentucky, and Tennessee. 
Such grain so dealt in b}' petitioners was during the times herein¬ 
after mentioned shipped to petitioners by railroad over the various 
lines and throuah routes of railwav from such origin States to Mont- 
gomery. Upon such shipments of grain so made by railroad peti¬ 
tioners were subjected to the payment of the then existing established, 
posted, and published rates of freight filed with the Interstate Com¬ 
merce Commission, as required b}* law. 

IV 

On or about, to wit, July 19, 1923, petitioners herein filed with 
the Interstate Commerce Commission (its docket No. 15082) their 
certain complaint, as authorized by law, in which said complaint the 
following matters and things were, among others, set up and alleged: 

Complaint was made that the established and regularly filed inter¬ 
state rates of freight applicable to grain and grain products which 
petitioners shipped to Montgomery from origin States hereinabove 
named then were, thereafter would be, and for a period of two years 
previously had been unjust and unreasonable in violation of the pro¬ 
visions of section 1 of the interstate commerce act. It was further 
alleged in such complaint that the communities of Mobile, Alabama, 
Meridian, Mississippi, and Pensacola, Florida, and competing dealers 
in grain theiein were being and would be accorded undue preferences 
and advantages, in violation of the provisions of section 3 of the 
interstate commerce act, by reason of the continued charging of 
the established rates to Montgomery as contrasted with the 

3 lower established rates on like shipments of grain to the other 
points named. 
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It was further recited that the payment of such established rates 
on grain to Montgomery from the origins enumerated above had been 
subjecting, then was subjecting, and thereafter would subject peti¬ 
tioners to injury and damage in amounts equal to differences! between 
the rates and charges so paid and then being paid by petitioners and 
[those which would have been and would be just and reasonable and 
inondiscriminatory. 

It was in substance prayed that the Interstate Commerce Commis¬ 
sion subject such complaint to full hearing and investigation as re¬ 
quired by law; that such commission should determine front tbe evi¬ 
dence the pertinent and controlling facts as to whether petitioners 
had been, then were being, and thereafter would be subjected to 
damage and injury by reason of the exaction of the unjust and 
unreasonable rates of freight so complained of; it was furtheir prayed 
that after such determination the Interstate Commerce Cohimission 
would award to petitioners such damages as, according toi the evi¬ 
dence, it should find lawfully due petitioners because of their pay¬ 
ment of such unjust and unreasonable rates; and it was further 
prayed that an additional order be made requiring on and aftfer a date 
certain discontinuance of the unlawful freight rates therein described 
and complained of. 

I 4 

V 

As parties defendant to such complaint petitioners hereip named 
the railroads over which shipments of grain to them had been and 
were being made, as above described. 

4 VI 

j 

Thereupon the Interstate Commerce Commission received, ac¬ 
cepted, and filed such complaint and, as required by law, served it 
upon the railroad defendants named therein. On October 129, 1923, 
such complaint and the matters in issue therein involved were as¬ 
signed for full public hearing in the city of Montgomery, Alabama, 
before an examiner of the commission. At such hearing the peti¬ 
tioners were represented by counsel, and the railroad defendants 
therein, having previously filed their answers with the commission, 
were also present and represented by counsel. Upon adjcjurnment 
of such hearing at Montgomery the proceedings were continued for 
-further hearing in Washington, D. C., which was had on November 
8 and 9,1923. I 

At such hearings in Montgomery and Washington petitioners here 
and defendants in such proceedings before the commission submit¬ 
ted substantial evidence directed to the question whether the rates 


I 

I 

I 
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of freight paid by petitioners for transportation of their grain to 
Montgomery had been, then vrere, and would be unjust and un‘ 
reasonable, and whether by charging such rates in their relation to 
rates on like shipments of grain to Mobile, Meridian, and Pensacola 
was undue prejudice and disadvantage being imposed upon peti 
tioners and the community of Montgomery. Subsequently briefs 
of counsel were filed with the commission. 

On April 2 ,% 19‘25, the commission examiner filed and served his 
report, in which, among other things, it was concluded and reported 
by such examiner that in his view the evidence established that the 
rates so complained of by petitioners were then and would be unjust 
and unreasonable in indicated amounts. 

Thereafter, on January 27, 1926, such proceedings came on to be 
and were orally argued by counsel for the parties before 
5 members of the commission in Washington, and on November 
27, 1926, a report arid order of the commission (by a division 
thereof) was entered. A copy thereof is attached hereto and made 
a part hereof as Exhibit A. 

VII 


In such report and order of the commission dated November 27J 
1926, it was concluded and found, among other things, that the as-l 
sailed rates on grain and grain products to Montgomery, from the| 
origins involved, “ are, and for the future will be, unreasonable to 
the extent’’ therein indicated and subjected petitioners to undue| 
prejudice. 

In respect to the complaint of petitioners that the previous and| 
continued exaction of the unreasonable rates had subjected and was 
subjecting them to injury and damage in the amount of the excess 
over just and reasonable rates the following was the disposition of 
it attempted to be made by such division of the commission: 

“ The foregoing findings will result in a leveling of existing rate 
disparities through some increases in rates to Meridian, Mobile, and 
Pensacola, and reductions to Montgomery. Under such circum¬ 
stances it has been our practice to deny reparation. Keparation is 
accordingly denied.” 

On May 25, 1927, there became effective new freight tariffs con¬ 
taining the lower rates on grain and grain products to Montgomery, 
as previously determined in such proceedings to be just and reason¬ 
able bv such division of the commission. 

V 

Thereafter the full membership of the commission considered and 
denied, on April 4, 1927, petitions of railroad defendants for re- 
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hearing, reconsideration, and reargument of such findings las to un¬ 
reasonable rates; and on October 1, 1928, the full mejmbership 

6 of the commission considered and denied a petitioii of peti¬ 

tioners here for rehearing and reconsideration of suph dispo¬ 
sition of the matter of damages on account of the charging of such 
unreasonable rates. i 

VIII I 

Petitioners respectfully aver that in such report and order of the 
commission dated Novmber 27, 1926, there was in law a failure 
and refusal of the commission to exercise its jurisdiction to decide 
under the evidence whether or not within the period embraced by 
the proceedings before it petitioners had been (prior toj Novem¬ 
ber 27, 1926) required to pay unjust and imreasonable; rates of 
freight, as alleged, and whether petitioners were damaged! thereby, 
and in what amounts. It is further averred that the failure and 

I 

refusal of the commission to exercise its jurisdiction and naake such 
findings on the ground that, in connection with other phases of the 
case before it, there would eventually come about certain jncreased 
rates on grain payable by competitors of petitioners at Mobile, 
Meridian, and Pensacola was, in law, purely arbitrary and| without 
legal or logical connection with any duty devolving upon or power 
possessed by the commission in respect to finding essential facts and 
making awards of damages on account of charging of unreasonable 
rates to petitioners at Montgomery. 

It is further averred that in respect to the period of tjme com¬ 
mencing November 27, 1926, it was found as a fact by the commis¬ 
sion that the charges then being paid by petitioners were, aS alleged, 
unjust and unreasonable, and would (until reduced) thereafter be 
unjust and unreasonable in indicated amounts. Therefore, as to 
the period between November 27, 1926, and May 25, 1927 (the date 
of the reduction), such decision of the commission!did find 

7 complainants were being and would be subjected to ithe pay¬ 

ment of unreasonable rates in indicated amounts; but never¬ 
theless the commission wholly failed and refused without; any au¬ 
thority of law to perform its ministerial duty of determibing the 
sums of damages to which petitioners were entitled by reason of 
such exaction from them of rates so found to be unjust anid unrea¬ 
sonable by the commission. I 

Wherefore petitioners respectfully pray that a writ of mandamus 
shall be issued bv this honorable court, directed to the Interstate 

V ' J 

Commerce Commission, ordering and requiring it as folloivs: 

(a) As to the period subsequent to July 19, 1921, uji to and 
including November 27, 1928, ordering and requiring the Interstate 


I 


i 
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C<Mnmerce Commission to determine whether or not petiticmers were, 
as alleged, subjected to the payment of charges on grain which were 
unreasonable and unjust; if so, to what extent; and, if so, the siuns 
of money by wliich the petitioners were thereby damaged, including 
an award of damages to petitioners as required by law; and 

(&) As to the period subsequent to November 27, 1926, ordering 
and directing the Interstate Commerce Commission to ascertain and 
determine the sums of money by w'hich petitioners w^ere damaged 
because of the exaction from them of unjust and unreasonable rates 
on grain and grain products (as found by the commission) on and 
subsequent to November 27, 1926, up to and including May 25, 
1927; and 

(<?) That petitioners may have such order and further relief 
8 as, consistently herewith, the facts and the law may entitle 
them and require. 

Respectfully, 


Chas. E. Cottekiix, 
Habby W. Van Dyke, 
Attorneys for Petitioners. 


I, Leo J. Drum, member of firm of the Capital Grain & Feed com¬ 
pany, one of the petitioners herein, on oath say that I have read the 
foregoing petition for mandamus, that I know the contents thereof, 
and that the facts therein alleged are true. 

Leo. J. Drum. 


Sworn to and subscribed before me, a notary public in and for the 
State of Alabama, Montgomery County, this 5th day of November, 
1928. 

[notarial seal.] j. D. Oliver. 

My commission expires Feb. 2nd, 1930. 

9 Exhibit A 

Interstate Commerce Commission 

10 No. 15082 

Capital Grain & Feed Company et al. v. Illinois Central Railroad 

Company et al. 

Submitted January 27, 1926. Decided November 27, 1926 

Rates on grain and grain products, in carloads, from points in Mis¬ 
souri, Kan-sas, Nebraska, North Dakota, South Dakota, Minnesota, 
Iowa, Wisconsin, Illinois, and Indiana to Montgomery, Ala., found 
unreasonable and unduly prejudicial. Reasonable and non¬ 
prejudicial rates prescribed for the future. Reparation denied. 
Chas. E. Cotterill and M .M. Caskie for complainants. 
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i 

Nelson W. Proctor, W. N. McGehee, Charles J. Rixey^ Elmer A. 
Smith, M. G. Roberts, and Wm. A. Northcutt for defendants. 

Hugh M. White for Alabama Public Service Commission; B. F. 
Martin for State Railroad Commission of Mississippi anji attorney 
general of Mississippi; Ray Williams for Cairo Board |of Trade; 
A. F. Vandegrift for Louisville Board of Trade; R. G.| Cobb for 
Mobile Chamber of Commerce; J. B. McGinnis for Meniphis Mer¬ 
chants Exchange; C. W. Hayward for Meridian TralRj: Bureau; 
W. W. Seay for Tuscaloosa Traffic Bureau; and Charles I). Drayton 
for Any Quantity Rate Federation, interveners. I 

I 

REPORT OF THE COMMISSION 

j 

Division 1, Commissioners Eastman, Lewis, McMana^y, and 

WOODLOCK 

McManamt, Commissioner: 

Exceptions to the report proposed by the examiner weije filed by 
complainants, defendants, and certain of the interveners, and the 
case was orally argued. i 

Complainants, wholesale grocers and grain dealers at Montgomery, 
Ala., allege that the rates on grain and grain products, in jcarloards, 
from points in Missouri, Kansas, Nebraska, North Dakojta, South 
Dakota, Minnesota, Iowa, Wisconsin, Illinois, Indiana, Kentucky, 
and Tennessee to Montgomery, were and are unreasonably and un¬ 
duly prejudicial in relation to and as compared with thd rates on 
these commodities from the same points of origin to Meridian, Miss., 
Mobile, Ala., and Pensacola, Fla., and in violation of the long-and- 

short-haul rule of section 4 of the interstate commerce act.! We are 

« 

asked to prescribe just, reasonable, and nonprejudicial rates for 
11 the future and to award reparation. The fourth-section de¬ 
partures complained of have been removed, as will hyreinafter 
appear. The Cairo Board of Trade, Louisville Board pf Trade, 
Mobile Chamber of Commerce, Memphis Merchants Exchange, 
Meridian Traffic Bureau, and Tuscaloosa Traffic Bureau intervened 
for the purpose of protecting their respective interests. 'The Ala¬ 
bama Public Service Commission, the State Railroad Comniission of 
Mississippi, the attorney general of Mississippi, and the Arty Quan¬ 
tity Rate Federation also intervened. Rates and differences in rates 
will be stated in cents per 100 pounds. 

Montgomery is located near the center of Alabama, on the .jALlabama 
River, and is served from the north and west by the Louisville & 
Nashville and Mobile & Ohio. Meridian is almost due i west of 
Montgomery, and is served by the Mobile & Ohio. Mobile is reached 
by the Mobile & Ohio and the Louisville & Nashville, and Pensacola 

58975—29-2 
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by the Louisville & Nashville. ;Montgomery and Pensacola are in 
what is generally termed southeastern territory, and Meridian and 
Mobile in Mississippi Valley territory. The latter comprises terri¬ 
tory between the Mississippi River and a line running from 
Paducah. Ky., through Corinth and Meridian, Miss., to Mobile, and 
followinir for the most part the Mobile & Ohio, and the former com¬ 
prises points east of that line and on and south of the Southern from, 
but not including, Corinth, through Chattanooga, Tenn., to, but 
not includins, Cleveland, Tenn., and a line drawn thence through 
the extreme southeast portion of South Carolina to the Atlantic 

Ocean. 

Complainants receive principally coarse grains, such as corn and 
oats, and grain products,, consisting mainly of bran, shorts, and 
similar livestock feed, and of flour, in carloads, some of which is 
sold bv them locally and the remainder distributed generally in less- 
than-carload quantities in surrounding territory. Other than a small 
amount used bv one of the complainants in the preparation of 
poultry feed, wlieat is not shipped to Montgomery. According to 
complainants less than 2 per cent of the grain shipped to Montgomery 
is handled at that point under transit arrangements. Grain and 
"rain products are drawn by complainants chiefly from the various 
primarv markets, including Omaha, Kebr., Cairo, Chicago, and 
Peoria,' Ill., St. Louis, Mo., Minneapolis, Minn., Kansas City, Mo., 
Nashville and Memphis, Tenn., I^uisville, Ky., and Indianapolis, 
Ind. 

Grain originating at country stations in producing territory gen¬ 
erally moves to near-by elevators. Much is forwarded thence to 
primary markets from which it is either shipped directly to con- 
sumin" points or to other markets adjacent to the consuming terri¬ 
tory. The general basis for rates on grain from the origin 
12 territory west of the Mississippi River and that east thereof 
and north of the Ohio River to territory south of the Ohio 
River is combination of local and proportional or reshipping rates on 
certain basing points, known as primary markets or reshipping 
points. These points include Chicago and Peoria, Minneapolis and 
St. Paul. Minn., and points situated on the Missouri River and at the 
Ohio 'and Mississippi River crossings. To permit these markets to 
compete with each other on an equal basis, proportional or reship- 
ping rates are generally so published as to equalize the through 
rates to consuming territories by way of the different markets. This 
equalization is accomplished through Louisville and Cincinnati by 
means of so-called shrinkage rates applied under transit arrange¬ 
ments in effect at these points. The rates on wheat and flour are 
somewhat higher than the rates on coarse grain from the territory 
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west of the Mississippi to the river crossings. From the territory 
east of the Mississippi and north of the Ohio Rivers and from the 
river crossings to destinations in the South the rates are generally the 
same on all of these commodities. : 

The rates from these territories to Memphis, St. Louis, East St. 
Louis, and the Ohio River crossings, used as factors pf through 
rates, are the same on traffic destined to Montgomery as jon that to 
other points in the South, including Meridian, Mobile, and Pensa¬ 
cola; differences in rates to such points being reflected entirely in 
the factors from the river gateways. Complainants’ I attack is 
directed against the rates from these gateways to Montgomery as 
compared with those to Meridian, Mobile, and Pensacola, jconsidered 
as factors of the through rates. No substantial evidence ^as offered 
by complainants as to the rates from grain-producing! points in 
Kentucky and Tennessee or from Nashville, and rates ^rom such 
points will not be further considered. 

I 

j 

Issue of undue prejudice | 

Rates on grain and grain products from the river gateways are 
and for many years have been higher to Montgomery than to Mobile 
and Pensacola. As early as 1907 Montgomery complaiued of this 
and similar adjustments on other traffic to these points las unduly 
prejudicial to Montgomery and unduly preferential of the! other two 
points. We found that the rates to Mobile and Pensacola we|:e for com¬ 
petitive reasons made the same as those to New Orleans, La., which 
in turn were controlled by competition on the Gulf of Mexico and the 
Mississippi River, and that the circumstances and conditions which 
entered into and influenced the makins of such rates were so!dissimilar 
to those existing at Montgomery as to justify lower rates!to Mobile 
and Pensacola than to Montgomery. Montgomery- Freight 
13 Bureau v. L. & N. R. R. Co., 17 I. C. C. 521. In Fourth Sec¬ 
tion Violations in the Southeast, 30 I. C. C. 153, decided April 
13,1914, we found, in substance, that rates from the river gateways to 
Mobile and Pensacola were controlled by strong potential ^i'ate^ com¬ 
petition and authorized the carriers to continue lower rat^s to those 
points than to intermediate points, including Montgomery and 
Meridian. I 

In Memphis-Southwestern Investigation, 55 I. C. C. 515,! a number 
of the fourth-section applications upon which relief was granted in 
the proceeding last referred to were reconsidered and deriied, effec¬ 
tive April 1, 1920, on the ground that the fourth-section departures 
were no longer justified by existing water competitioni, Among 
these were applications for permission to maintain rates; from St. 
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Louis and New Orleans to Memphis, and from St. Louis and Mem¬ 
phis to New Orleans, lower than rates from, to, or between inter¬ 
mediate points in the Mississippi Valley. The findings in that case 
with respect to water competition were reaffirmed in Meridian Traf¬ 
fic Bureau v. Director General, 57 I. C. C. 107, decided February 
10, 1920, in which we found, among other things, that the main- , 
tenance of higher class and commodity rates from Ohio and upper 
Mississippi River crossings to Meridian than to Mobile and New 
Orleans was unduly prejudicial to Meridian and unduly preferential 
of Mobile and New Orleans. No order was entered because it ap¬ 
peared that a revision of rates to conform to the requirements of the 
fourth section would go far towards removing the cause of that 
complaint. 

Complainants state that as Montgomery is intermediate to the Gulf 
ports named they fully expected, as a result of the two decisions last 
referred to, that when the rates to Mobile and New Orleans were 
revised the carriers would, at the same time, remove the alleged 
undue prejudice against Montgomery of which complaint had pre¬ 
viously been made. The revision of tlie rates on grain and grain 
products, however, was confined to points in the Mississippi Valley 
and the Gulf ports. The revised rates proposed by the carriers were 
suspended by us and rates in lieu thereof prescribed in Rates to, from, 
and between Points South of Ohio River, 64 I. C. C. 306, herein¬ 
after referred to as the Mississippi Valley case. Higher rates to 
Montgomery and certain other points in the Southeast than to the 
Gulf ports and low-rated points in the Mississippi Valley were then 
authorized by fourth-section order No. 7836 of January 25, 1921; 
but, in view of our previous findings in Memphis-Southwestern In¬ 
vestigation, supra, and Meridian Traffic Bureau v. Director General, 
supra, the fourth-section relief granted by that order was only tem¬ 
porary. By supplemental fourth-section order No. 7836 of June 13, 
1923, this relief was rescinded and the carriers were required to 
14 remove the fourth-section departures by July 1,1923. In com¬ 
plying with that order the southeastern carriers on that date 
canceled the rates from the river gateways over routes through certain 
southeastern points, including Montgomery, to the Mississippi Valley 
and Gulf ports, and limited their application to routes composed 
mainly of carriers operating through the Mississippi Valley, except 
that to Pensacola the rates were increased to the basis then in effect to 
the Southeast because that point could be reached only by a substantial 
haul through the Southeast. Effective July 10, 1923, the rates to 
Pensacola were restored to the basis in effect prior to July 1, 1923, 
to apply over the Mississippi Valley lines to Mobile, and the Louis¬ 
ville & Nashville beyond. This adjustment has the effect of short 
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hauling the southeastern carriers defendant and is not intehded to 
be permanent. The present rates, together with the short-Jine dis¬ 
tances from four of the principal river gateways to Montgomery, 
Meridian, Mobile, and Pensacola, are set forth below: i 


To- 

i 

I From Memphis 

1 1 

From Cairo 

From St. Louis 

Fiiom Louis- 
1 ville 

Dis¬ 

tance 

Rate 

i Dis- 
: tance 

Rate 

Dis¬ 
tance , 

1 : 

Rate 

Dis- 1 
tahce j 

Rate 


MiUs 

CCTltS 

i MiUs 

\ 

i 

Cents ! 

Milti ; 

Cents 

1 t 

MHes \ 

Cents 

Montgomery, Ala. 

345 

27 

427 

33.0 i 

575 1 

36.0 

489 

33.0 

Meridian, Miss. i 

248 1 

14 

364 

22.5 1 

508 

2.5.5 

tAA 

22.5 

Mobile, Ala. 

383 1 

17 , 

i 501 

25.5 1 

643 

28.5 

662 

25.5 

Pensacola, Fla... 

» 

485 

17 i 

i 589 

25.5 ! 

: j 

733 

28.5 

651 

25.5 


The distances shown are those over the direct lines orl routes, 
which to Pensacola generally include the line of the Louiteville & 
Nashville by way of Montgomery. As above stated, the rates to 
Pensacola are, and since July 10, 1923, have been, applicable only 
in connection with the Mississippi Valley lines to Mobile and the 
Louisville & Nashville beyond. The short-line distances oyer that 
route are about 102 miles in excess of those to Mobile. Under the 
restricted routing established July 1, 1923, the short-line distance 
from Louisville to Mobile is somewhat greater than that shown in 
the table, which is computed by using the lines of certairi of de¬ 
fendants operating through the Southeast. 

The rates from Memphis, Cairo, and Louisville to Montgomery 
are those applicable both on traffic originating at those points and 
on traffic from beyond, except that from Louisville a rate of 80 cents 
is applied as a shrinkage rate under transit arrangements in effect 
at that point, on traffic originating west of the Illinois-Indiaiia State 
line. The rate from St. Louis to Montgomery is a proportional rate, 
being 5 cents less than the local rate on coarse grain and |7 cents 
less than the local rate on flour from that point. The rates 
15 from and to all of the other points are proportional or reship¬ 
ping rates and are substantially less than the local rates from 
and to the same points. Defendants urge that these proportional or 
reshipping rates are merely balances or divisions of the through rates 
from points beyond the river gateways after deducting the rates to 
those gateways, and that they are not, therefore, fairly comparable 
with the rates to Montgomery which, with the exception^ above 
[noted, are published as local rates. They contend that the fates to 
Montgomery may properly be compared only with the local fates to 
Meridian, Mobile, and Pensacola. This contention can not be sus¬ 
tained. There is no production of grain at the river gatewajys, and 
that shipped from such gateways necessarily is forwarded I thereto 

1 

I 

I 

i 

I 

i 

I 




















14 I. C. C. vs. U. S. EX REL. CAPITAL GRAIN & FEED CO. ET AL. 

than to Meridian, and from all of the gateways are less to Mont¬ 
gomery than to Mobile and Pensacola. Except from a limited por¬ 
tion of the origin territory, the short-line distances to these points 
are not by way of Evansville or Louisville. Complainants do not 
contend that the relationship between the rates to these points should 
vary with the distances from each of the gateways, and concede 
that the adjustment should be viewed as a whole. They ask for 
the establishment of rates to Montgomery which are not more than 
1 cent higher than the rates to Meridian and 2 cents less than the 
rates to Mobile and Pensacola. 

Defendant Mobile & Ohio, which reaches Montgomery, Meridian, 
and Mobile over its own rails from St. Louis, Cairo, and Memphis, 
undertook to show that relatively higher rates to Montgomery than 
to the other two points are warranted by less favorable operating 
and traffic conditions on its branch line from Artesia, Miss., to 
Montffomerv than on its main line from Artesia to Meridian and 
Mobile, citing Meridian Traffic Bureau v. Director General, supra, 
in which higher rates were authorized from Meridian to points in 
Alabama on its line than on the Southern and Alabama Great 
Southern. Subsequent to that decision, however, this defendant 
abandoned its claim for such higher rates and established rates on 
the same basis as those prescribed for the other two carriers. It 
made no serious attempt to justify the present differences between 
.the rates to Montgomery and those to the other two points. The 
southeastern carriers defendant disclaim responsibility for the rates 
to Meridian and hence for any undue prejudice and preference re¬ 
sulting therefrom. It is contended for the Mississippi Valley de- 
dendants, including the Mobile & Ohio, that they are not chargeable 
with any such prejudice and preference, because they did not make 
the present rates to Meridian, and that section 3 prohibits only pref¬ 
erences ari.sing from the voluntary and wrongful acts of the carrier, 
and not those over which it has no control. Defendants are of the 
opinion that, having disapproved the rates to Meridian proposed by 
the carriers in the Mississippi Valley case and prescribed lower rates, 
we are responsible for the increase in the spread between the rates 
to that point and to Montgomery. On October 2, 1922, we 
18 suspended our order in the Mississippi Valley case in so far as 
the maintenance requirements thereof were concerned, and the 
carriers have therefore had ample opportunity to readjust these rates 
on what they consider a just and proper basis. It should be noted 
that defendants Louisville & Nashville and Illinois Central partici¬ 
pate in rates from certain of the river gateways to Meridian as well 
as to Montgomery. 

Differences in the geographical location of Montgomery, Mobile, 
and Pensacola and in the historical and competitive conditions affect- 
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ing the rates to these points are urged in justification of lower 
rates to Mobile and Pensacola than to Montgomery. Defendants 
contend that the facts with respect thereto are the same jiow as 
they were when Montgomery Freight Bureau v. L. & N. R. IR. Co., 
supra, was decided. Reference is made to the large tonnage of grain 
moved during 1922 and the first nine months of 1923 from St|. Louis 
to New Orleans by the barge line operated by the Federal Govern¬ 
ment, and to the prospect of a steamer line being established between 
New Orleans, Mobile, and Pensacola; but it is not claimed that either 
the rates to New Orleans or to Mobile and Pensacola are held jto theii 
present level by reason of such competition. Defendants have been 
denied authority imder the fourth section to maintain low^r rates 
to Mobile and Pensacola than to intermediate points, and thi^ record 
does not show that competitive conditions are now such as to! compel 
the maintenance of lower rates on this traffic to those poiiits than 
to Montgomery. ! 


Issue of reasonableness 


As evidence of the unreasonableness of the rates assailed com¬ 
plainants rely mainly upon comparisons with the rates to Mieridian, 
Mobile, and Pensacola. They contend, in substance, that the rates 
to those points were prescribed by us as just and reasonable rates, 
that conditions attending the movement of traffic thereto and to 
Montgomery are substantially similar, and that these rates, there¬ 
fore, are a proper measure for determining the reasonableness of 
the Montgomery rates. They undertake to support this contention 
by comparing the rate of 22.5 cents from Cairo to Meridjan, 364 
miles, with the proportional rate of 21 cents on coarse grajn from 
St. Louis to Little Rock, Ark., 346 miles, prescribed as a just and 
reasonable rate in Arkansas Jobbers & Mfrs. Asso. v. Director Gen¬ 
eral, 59 I. C. C. 662, hereiafter called the Arkansas Jobbers case, 
as modified by Rates on Grain, Grain Products, and Hay, 6411. C. C. 
85. The rate on flour from and to these points based upon the rate 
there prescribed is 23.5 cents. To show, on the other hand, that the 
rates to Montgomery are excessive they compare the ratje of 33 
cents from Cairo to Montgomery, 427 miles, said to be the key rate 
on coarse grain from the river gateways, with proportional rates 
19 on the same commodities prescribed in those cases from St. 

Louis of 24.5 cents to Arkansas City, Ark., 420 miles, and 25 
cents to Prescott, Fordyce, and Eudaro, Ark., for distances of 441 
to 447 miles. In this connection statistics were introduced iby com¬ 
plainants to show that transportation conditions in southern ^rritory 
as a whole are superior to those in Arkansas and other States in. 
southwestern territory. 
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The Mobile intervener exhibits proportional or reshipping rates 
on coarse grain from a number of primary markets to destinations 
in western trunk-line, southwestern, central, and eastern trunk-line 
territories which are lower, distance considered, than the rates from 
St. Louis. Cairo, and Memphis to Mobile. The value of these com¬ 
parisons is impaired by the lack of evidence that the circumstances 
and conditions surrounding the establishment and maintenance of 
these and the rates to Mobile are substantially similar. Certain of 
these compai-ed rates are. according to defendants, the outgi’owth of 
keen carrier competition and others reflect the influence of market or 
lake-and-canal competition, and for these reasons do not constitute 
proper standards of reasonableness. Rates from and to points in cen¬ 
tral territory and from central to eastern territory comprise by far the 
greater part of these comparisons; and, in view of the generally recog¬ 
nized greater traffic density and other more favorable conditions in 
these territories than in the South, these rates are not particularly 
helpful in determining the reasonablene.ss of the rates to Mobile. 

The rates assailed from the river gatewavs are the same as the 
rates on grain and grain products from those gateways to Birming¬ 
ham. 97 miles north of Mont<romerv^ over the Louisville & Nashville, 
and lower than the rates to a number of stations on the Louisville & 
Nashville. Mobile & Ohio, and Western Railway of Alabama inter¬ 
mediate to Montgomery from the gateways. They are, according 
to defendants, built upon rates established in December, 1888, which 
were made with regard to available combinations on Montgomery, 
composed of rates to Mobile made in competition with the depressed 
water-compelled rates to New Orleans and of the water rates from 
Mobile to Montgomery. Subject to subsequent changes therein, con¬ 
sisting of increases of 2 cents on August 1, 1908, and 1 cent on 
Januarv 1. 1916. and thereafter those which aifected the jreneral 
rate level throughout the South, it is claimed that they are still 
maintained on that basis. In this connection defendants cite Morgan 
Grain Co. v. A. C. L. R. R. Co., 19 I. C. C. 460. in which the rates on 
grain and grain products from the Ohio and Mississippi River cross¬ 
ings to Mdntgomery and other points generally in the South, plus 
the increase of 2 cents effective August 1, 1908, were found not 
unrea-sonable; Fourth Section Violations in the Southeast, supra, in 
which we authorized the carriers to continue lower class and 
20 commoditv rates from Louisville and Cincinnati to Montffom- 
erv than to certain points intermediate thereto, mainly on 
the gi’ound that the rates to Montgomery were controlled by the then 
low rates to Mobile plus the water rates from Mobile to Montgomery; 
and Tuscaloosa Board of Trade v. A. G. S. R. R. Co., 47 I. C. C. 483, 
decided December 3, 1917, wherein the maintenance of higher rates 
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on grain and grain products from St. Louis, Memphis, and the Ohio 
River crossings to Tuscaloosa, Ala., 105 miles northeast of and inter¬ 
mediate to Montgomery, than to the latter point, was found not 
unduly prejudicial to Tuscaloosa for the reason, among others, that 
the competitive forces affecting the rates to these points w^re widely 
different. Defendants stress the fact that the addition of 1 cent to 
the rate on January 1, 1916, was the only increase made (fiuring this 
period which was not approved by us or applied generally through¬ 
out the South. I 

Defendants exhibit numerous comparisons of the rates assailed 
with the rates on the same commodities to other points in the South¬ 
east. including the class D rates to a number of points which are 
based upon rates approved or prescribed by us, which shoW that the 
rates to Montgomery are generally as low as and in many instances 
actuallv or relativelv lower than the rates for similar and shorter 

•/ V 

distances to other points in this territory. The folldwing are 
illustrative: 


1 

To— 

1 

From Memphis 

Frdm Cairo. Evans- 
v|ill€, and Louis¬ 
ville 

! ! 

1 Distance 

Rate 

Distance 
(average) I 

Rate 


MiUs 

Cents 


Cents 

Montgomery, Ala. 

345 

27.0 


j 458 

33.0 

Tuscaloosa. Ala. 

23$ 

27.0 


!»387 

i *33.0 

Birmingham, Ala. 

251 

27,0 


1 362 

1 33.0 

Anniston, Ala. 

314 

29.5 


418 

1 35.5 

Opelika, Ala. 

: 379 

32.5 

i 

489 

' 38.5 

Columbus, Ga. 

408 

32.5 


519 1 

38.5 

LaGrange. Ga. 

416 

34.5 

1 

503 1 

40.5 

Atlanta, Ga. i 

418 

29.5 


462 

35.5 

Macon, Ga. ' 

i 

506 

32.5 


550 

38.5 


J Average distance from Cairo and Evansville. * Rate from Louisville, 36i.5 cents* 


Birmingham and Atlanta are the two largest cities in jthe South¬ 
east. It will be observed that the rates to Montgomery are rela¬ 
tively lower, distance considered, than those to Birmingham from 
all of the gateways and to Atlanta from the Ohio River gateways, 
and that from Memphis the rate to Montgomery is fairly ^tell aligned 
with that to Atlanta. Transportation conditions under v'hich traffic 
is handled from and through the river gateways to these three points 
are said to be substantially similar, except for the differpnce in the 
hauls. Based upon a detailed history indicating the influence of car¬ 
rier and market competition upon the measure qf the rates 
21 to Birmingham and Atlanta, defendants contend that the 
present rates to these points are reasonable and that, by com¬ 
parison therewith, the rates to Montgomery are not unreasonable. 

Defendants introduced many other comparisons of t^e rates as¬ 
sailed with rates on these and other commodities, including the 
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rates on grain and grain products, in carloads, from Memphis to 
Carolina territory, when originating in Arkansas, Oklahoma, Texas, 
and Louisiana, approved in Grain and Grain Products from Mem¬ 
phis, 66 I. C. C. 19, and rates on coarse grain, in carloads, from 
points in Texas to destinations in Mississippi, Alabama, and South 
Carolina prescribed in Texas Grain Dealers Asso. v. A. & S. Ry. Co., 
81 I. C. C. 96. The first of these cases dealt primarily with the rela¬ 
tionship of the rates through the different river ci’ossings from the 
Southwest. Complainants in the second case centered their attack 
upon the through rates, contending that the combination on the 
Mississippi River crossings resulted in through rates that were not 
properly graduated on distance, and that the unreasonableness of 
the throuffh rates was due chieflv to insufficient decrease in ton-mile 
earnings as distance increased, which they in turn charged to the 
combination basis of making the rates. We there prescribed reason¬ 
able rates from Texas group points to points in the Southeast on 
the basis of stated components to and from Vicksburg, proportional 
rates east of Vicksburg being fixed at not to exceed by more than 
1 cent corresponding rates from Memphis to the same points. 

Defendants contend that the rates prescribed in the Arkansas 
Jobbers case and referred to by complainants do not represent maxi¬ 
mum reasonable rates for application in southwestern territory, and 
therefore do not furnish a proper basis for testing the reasonable¬ 
ness of the rates to the Southeast. They undertake to support this 
contention by contrasting those rates on coarse grain with the rates 
on grain and grain products for corresponding distances between 
Natchez and points in western Louisiana prescribed in' Natchez 
Chamber of Commerce v. L. & A. Ry. Co., 63 I. C. C. 288. As 
previously stated, the rates prescribed in the first of these cases are 
proportional rates. The rates fixed in the Natchez case are local 
rates. Proportional rates ordinarily are lower than local rates from 
and to the same points. 

It is contended by defendants that a reduction in the rates to Mont¬ 
gomery would cause reductions in rates to points generally in south¬ 
eastern and Carolina territories and result in a substantial decrease in 
their revenues. Based upon evidence of record, they estimate that a 
decrease of 6 cents in the rates to Montgomery would, because of the 
consequent effect upon the rates to other points, result in a loss of 
revenue to southern carriers on grain moving through the Mississippi 
and Ohio River crossings to southeastern and Carolina terri- 
22 tories of $2,500,000 annually. They request that if the relative 
adjustment to the points in question is found to be unduly 
prejudicial to Montgomery they be permitted to remove such preju¬ 
dice by increasing the rates to Meridian, Mobile, and Pensacola. It 
is their position, apparently, that the measure of the rates to the latter 
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I 

points should be determined, distances considered, by the present 
rates to Montgomery. 

The only case in which the rates on this traffic to the Southeast 
as a whole have been before us is St. Louis Merchants !^xchange v. 
A. & K. K. R. Co., 87 I. C. C. 547, in which the princip^ issue con¬ 
cerned the reasonableness and propriety of the any-qusintity basis 
of rates as applied to carload shipments. Upon the record there 
made that issue was decided adversely to the complainants. In this 
connection the Any Quantity Rate Federation, intervener, repre¬ 
senting a large number of millers and small dealers in grain and 
grain products throughout the South, relies upon that case as a 
precedent in support of its argument that no action be taken herein 
which would tend to disrupt the present any-quantity basis gen¬ 
erally prevailing, and wdiich it asserts is of great benefit to and a 
practical necessity to the continued prosperity of its members. It 
asserts that condenmation of the assailed carload rates to Mont¬ 
gomery would result in a similar revision to points throughout the 
Southeast and a consequent general disruption of the ahy-quantity 
basis. As previously explained, although separate carload and less- 
than-carload rates are published in Montgomery, they arq generally 
the same. The interveners on behalf of points in Mississippi contend 
that an alternative finding would bring about increases in the rates 
to Meridian, and that such increases would not be confined to that 
point but would necessarily result in increases generally in the rates 
to the Mississippi Valley. It is contended that these rates are not 
unduly low and that the need of the Mississippi Vallejr lines for 
this additional revenue has not been established. Thus affirmative 
action in this case is opposed because, allegedly, a finding of unrea¬ 
sonableness would result in i-eductions in the carload graiin rates to 
points throughout the South and destroy the any-quantity basis, and 
a finding of undue prejudice would have the effect of increasing the 
rates to points throughout the Mississippi Valley. 

The issues in this case are more specific than were those in the 
case last referred to. The rates to Montgomery applicable! to carload 
traffic, which constitutes the bulk of the movement, are assailed as 
inherently and relatively unlawful. A comprehensive tecord has 
been made and the issue may not be lost sight of, or the weight of the 
evidence minimized, because of the possible indirect and to some 
extent speculative consequences of affirmative action. Th^ mere fact 
that the general level of the rates to the Mississippi Vallqy is lower 
than that to the Southeast is not in itself proof oif the pro- 
23 priety of the resulting great disparity between the rates to 
' that point here alleged to be prejudiced and the points alleged 
to be preferred. It is not claimed that this difference ih the rate 
levels is warranted by any substantial dissimilarity in the tpansporta- 
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tion conditions. In Southern Class Rate Investigation, 100 I. C. C. 
513, we made no distinction between the class rates prescribed for 
the Mississippi Valley and for the Southeast. 

The record does not establish that the present rates to Meridian, 
Mobile, and Pensacola are maximum reasonable rates and therefore 
a proper basis for the removal of any undue prejudice or disad¬ 
vantage which may exist against jMontgomery. These and other 
rates i>rescribed in the Mississippi Valley case were designed pri- 
marilv to bring them into harmonv with the fourth section and to 
return to the carriers substantially the same revenues as that earned 
under the adjustment theretofore maintained, and not as standards 
of reasonableness. We are not convinced, however, that the rates to 
Montgomerv do not exceed the limit of reasonableness. Although, 
as stated above, they compare favorably with the rates on this traffic 
to other points in the Southeast, this is not necessarily the con¬ 
clusive test. Measured either by the proportional rates prescribed in 
the Arkaii'Sas Jobbers case or the local mileage rates for correspond¬ 
ing distances fixed in Xo. 13406. Oklahoma Corporation Commission 
V. A. R. R. Co., 80 I. C. C. 607. on wheat, flour, and coarse grain 
from Oklahoma to destinations in Arkansas, as shown in the fol¬ 
lowing table, the proportional rates assailed appear to be too high: 



Distance 

Coarse 

grains 

Flour 

To Montgomery from— 


Cents 

Cents 

Memphis, Tenn_______................ 

345 

27.0 ; 

27.0 

Cairoi Ill.......i 

427 

33.0 

33.0 

Evansville, Ind....... 

45S 

33.0 

33.0 

Louisville, Ky......_............._......._____ 

489 

133.0 

133,0 

St. Louis. Mo....................! 

575 

36.0 

36.0 

Cincinnati. Ohio..................................................... 

578 

13^5 

1 35.5 

Xo. 13406 scale...... 

345 

: 26.5 

29.0 

Do. 

427 

29.0 

32.0 

Do. 

458 

29.0 

32.0 

Do. 

489 

29.5 

1 33.0 

Do. 

575 

32.5 

! 36.0 

Do. 

578 

32.5 

36.0 

From St. Louis to— 




Calico Rock, .\rk. 

341 

21.0 

23.5 

Arkansas City, .\rk.! 

420 

24.5 

27.0 

Fordyce, Ark.| 

441 

25.0 

28,0 

Camden, .\rk.i 

460 

26.5 

29.5 

Nashville. Ark.| 

4^1 

27.5 

30.5 


^ Shrinkage or transit rate 30 cents. 


In Memphis-Southwestern Investigation, 89 I. C. C. 566, the 
proportional rates prescribed in the Arkansas Jobbers case were 
used to test the reasonableness and propriety of the rates on grain 
and grain products from St. Louis, Cairo, and Memphis to points 
in Arkansas and Louisiana on the Missouri Pacific and its 
24 connections in the latter State intermediate between St. Louis, 
Cairo, Memphis, and New Orleans. In that jiroceeding the 
Missouri Pacific sought authority to maintain lower rates to the 
river crossings than were contemporaneously maintained on the same 
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traffic to intermediate points, basing its request solely upbn differ¬ 
ences in transportation conditions east and west of the ^Mississippi 
Kiver. In Helena Traffic Bureau v. M. P. K. R. Co., 89 I. (p. C. 405, 
410, we said that these proportional rates from St. Louis to the 
Arkansas points represent the ordinary level of proportiohal grain 
rates to this territory. We have repeatedly found the transportation 
conditions in the Southeast do not warrant any higher basib of rates 
than in the Southwest, and that in many instances the rates are 
lower in the Southeast than in the Southwest. Defendant^ contend 
that this should not be so with respect to the rates on grain and grain 
products because the grain traffic density in the Southwest exceeds 
that in the Southeast. They show that during the six months’ 
period ended October 13, 1923, 117,570 cars were loaded vjrith grain 
and grain products in the southwestern district, as compared with 
98,072 cars in the southern district. No evidence was offered as to 
the volume of movement to or through points in Arkansas!. Arkan¬ 
sas is not a surplus grain-growing State and it is doubtful that 
the movement to or through points in that State is any greater than 
that in the Southeast. i 


Conclusions 


I 

We find that the assailed rates on grain and grain products, in 
carloads, from points in Missouri, Kansas, Nebraska, Nortjh Dakota, 
South Dakota, Minnesoto, Iowa, Wisconsin, Illinois, and Indiana 
to Montgomery, Ala., are, and for the future will be, unreasonable 
to the extent that they exceed or may exceed the applicable rates 
to Memphis, Tenn., Cairo, Ill., Evansville, Ind., Louisville, Ky., 
St. Louis, Mo., and Cincinnati, Ohio, plus the following rates per 
100 pounds beyond, which are found to be just and reasonable 
proportional or reshipping rates: From Memphis, 22 cents; from 
Cairo, Evansville, and Louisville, 28 cents; and from St. Louis and 
Cincinnati, 31 cents. We further find that the assailed! rates are, 
and for the future will be, unduly prejudicial to Montgomery and 
unduly preferential of Meridian, Mobile, and Pensacola to the 
extent that they exceed or may exceed by more than 2 cefits per 100 
])ounds the rates contemporaneously maintained on like traffic from 
the same points to Meridian and exceed rates made 2! cents per 
100 pounds less than the rates contemporaneously maifitained on 
like traffic from the same points to Mobile and Pensacola. In 
making this finding the adjustment through the various fiver gate¬ 
ways has been considered as a whole. The rates | prescribed 
25 from Louisville and Cincinnati will not effect an eiact equali¬ 
zation through these points of the aggregate rates through the 
other gateways. Existing equalization hrough these points is accom¬ 
plished by transit arrangements, and defendants should continue 
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these arrangements for this purpose under the adjustment herein 
prescribed. In this connection the Memphis intervener points out on 
exceptions that if the findings proposed by the examiner, and which 
are adopted in principle herein, were complied with by increasing 
the rates to Meridian, Mobile, and Pensacola, to remove the undue 
prejudice found, the result would be to increase the rates from 
Memphis to those points to a greater extent than from other gate¬ 
ways, and thus destroy existing equalization of the gateways, to 
the disadvantage of Memphis. As above explained, equalization is 
now accomplished in some instances through the use of transit, and 
we see no reason why this arrangement may not be employed to 
continue equalization of the gateways to the points found to be 
preferred. 

The foregoing findings will result in a leveling of existing rate 
disparities through some increases in the rates to Meridian, Mobile, 
and Pensacola and reductions to Montgomery. Under such circum¬ 
stances it has been our practice to deny reparation. Reparation is 
accordinglv denied. 

An appropriate order will be entered. 

WooDLOCK, Commisdoner, dissenting: 

We are confronted here by a situation which is clearly prejudicial 
to Montgomery and preferential of Mississippi Valley points, and 
should be corrected. The majority propose to correct it by reducing 
the rate to Montgomery and raising the rates to the valley points. 
The rates to Montgomery, however, are not, in my judgment, shown 
on this record to be unreasonable. They are in line with other rates 
in southeastern territory, and are only found unreasonable by com¬ 
parison with entirely unrelated rates in southwestern territory. They 
were, moreover, before us in St. Louis Merchants Exchange v. A. & 
R. R. R. Co., 87 I. C. C. 547, decided February 5, 1924, and were 
there found not imreasonable. It may be, and I think is, true that 
the relation of all these southeastern rates to Mississippi Valley rates 
is one which demands thorough readjustment, but such readjustment 
should be made in a comprehensive way and on a complete record, 
and not piecemeal. In my judgment we should, on our own motion, 
undertake the necessary investigation with the object of saving time, 
expense, and trouble to all concerned. Until this is done we shall 
have a continuous flood of litigation similar to the instant case, with 
consequent disturbance to all interests. For that reason I do not 
agree with the disposition made of this case in the majority 
report. 
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I 

ORDER 

i 

At a session of the Interstate Commerce Commission, Division 1, held 
at its office in Washington, D. C., on the 27th day of November, 
A. D. 1926 I 

No. 15082 


Capital Grain & Feed Company; H. M. Hobbie Grocery Company; 
Winter-Loeb Grocery Company; Schloss & Kahn Grocery Com¬ 
pany ; Seligman & Marx; Griel Brothers Grocery Company; Belser 
Grocery Company; and Hudson & Thompson ! 

i 

1 

V. 

Illinois Central Railroad Company; Alabama Great Southern Rail¬ 
road Company; Mobile & Ohio Railroad Company; Louisville & 
Nashville Railroad Company; Southern Railway Company; Nor¬ 
folk & Western Railway Company; Seaboard Air Lin^ Railway 
Company; Atlantic Coast Line Railroad Company; (Central of 
Georgia Railway Company; The Cincinnati, New Orleans & Texas 
Pacific Railway Company; New Orleans & Northeaster^ Railroad 
Company; The Texas & Pacific Railway Company and J. L. Lan¬ 
caster and Charles L. Wallace, Receivers; The Chicago, Rock 
Island & Pacific Railway Company; The Kansas City Southern 
Railway Company; Missouri Pacific Railroad Company; Chicago, 
Burlington & Quincy Railroad Company; Chicago, Milwaukee & 
St. Paul Railway Company; Chicago & North Western Railway 
Company; The Nashville, Chattanooga & St. Louis Railway; The 
Chesapeake & Ohio Railway Company; The Pennsylvania Rail¬ 
road Company; The Pennsylvania Railroad Company, Western 
Lines; The Baltimore & Ohio Railroad Company; The ifew York 
Central Railroad Company; Atlanta, Birmingham 4 Atlantic 
Railway Company and B. L. Bugg, Receiver; The Baltimore & 
Ohio Southwestern Railroad Company; Erie Railroad Company; 
The Cleveland, Cincinnati, Chicago & St. Louis Railway Company; 
The Michigan Central Railroad Company; Chicago, Indianapolis 
& Louisville Railway Company; Chicago & Eastern Illinois Rail¬ 
way Company; Pere Marquette Railway Company; Detroit, To¬ 
ledo & Ironton Railroad Company; Wabash Railway Company; 
The Chicago & Alton Railroad Company and William W. Whee- 
lock and William G. Bierd, Receivers; The Atchison,:Topeka & 
Santa Fe Railway Company; Atlanta & West Poini Railroad 
Company; Vicksburg, Shreveport & Pacific Railway Company; 
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St. Loiiis-San Francisco Raihvay Company; and The Western 

Railvrav of Alabama. 

This case being at issue upon complaint and answers on file, and 
having been duly heard and submitted by the parties, and full inves¬ 
tigation of the matters and things involved having been had, and 
said division having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, which said 
report is hereby referred to and made a part hereof: 

It is ordered that the above-named defendants, according as they 
participate in the transportation, be, and they ai'e hereby noti- 
27 fied and required to cease and desist on or before March 25, 
1927, and thereafter to abstain, from publishing, demanding, 
or collecting, for the transportation of grain and gi*ain products, 
in carloads, from points on defendants’ lines in Missouri, Kansas, 
Nebraska, North Dakota, South Dakota, Minnesota, Iowa, Wiscon¬ 
sin, Illinois, and Indiana to Montgomery, Ala., rates which exceed 
those prescribed in the next succeeding paragraph hereof. 

It is further ordered that said defendants, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to establish on or before March 25, 1927, upon notice 
to this commission and to the general public by not less than 30 
days’ filing and posting in the manner prescribed in section 6 of the 
interstate commerce act, and thereafter to maintain and apply to 
the transportation of grain and grain products, in carloads, from 
points on defendants’ lines in Missouri, Kansas, Nebraska, North 
Dakota. South Dakota, Minnesota, Iowa, Wisconsin, Illinois, and 
Indiana to Montgomery, Ala., rates which shall not exceed the appli¬ 
cable rates to Memphis, Tenn., Cairo, Ill., Evansville, Ind., Louisville, 
Ky., St. Louis, Mo., and Cincinnati, Ohio, plus the following rates 
per 100 pounds beyond: From Memphis, 22 cents; from Cairo, 
Evansville, and Louisville, 28 cents; and from St. Louis and Cincin¬ 
nati, 31 cents. 

It is further ordered that said defendants, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to cease and desist, on or before March 25, 1927, and 
thereafter to abstain, from publishing, demanding, or collecting 
for the transportation of grain and grain products, in carloads, from 
points on defendants’ lines in Missouri, Kansas, Nebraska, North 
Dakota, South Dakota, Minnesota, Iowa, Wisconsin, Illinois, and 
Indiana to Montgomery, Ala., rates which exceed by more than 2 
cents per 100 pounds the rates contemporaneously maintained on like 
traffic from the same points to Meridian, Miss., and exceed rates 
made 2 cents per 100 pounds less than the rates contemporaneously 
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maintained on like traffic from the same points to Mobile,! Ala., and 
Pensacola, Fla. 

It is further ordered that said defendants, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to establish, on or before March 25, 1927, upon notice 
to this commission and to the general public by not less than 30 days’ 
filing and posting in the manner prescribed in section 6 o:^ the inter¬ 
state commerce act, and thereafter to maintain and apply td the trans¬ 
portation of grain and grain produces, in carloads, fromi points on 
defendants’ lines in Missouri, Kansas, Nebraska, North Dakota, 
South Dakota, Minnesota, Iowa, Wisconsin, Illinois, and 

28 Indiana to Montgomery, Ala., rates which shall not exceed by 
more than 2 cents per 100 pounds the rate contempbraneously 

maintained on like traffic from the same points to Meridian, Miss., 
and shall not exceed rates made 2 cents per 100 pounds less than the 
rates contemporaneously maintained on like traffic to Mobile, Ala., 
and Pensacola, Fla. I 

And it is further ordered that this order shall continue in force 
until the further order of the commission. | 

By the commission, division 1. 

[seal.] George B. McGiIntt, 

Secretwry. 

29 Rvle to show cause 

Filed November 23,1928 

I|C !): * * * I); 

Upon consideration of the petition for mandamus in ithe above- 
entitled causes sworn to on the 5th day of November, 1928, and filed 
in this court on the 15th day of November, 1928, it is by the court 
this 23rd day of November, 1928, 

Ordered, that the respondent. Interstate Commerce Commission, 
show cause before this court on or before the 15th day df January, 
1929, why the writ of mandamus prayed for herein shouljd not issue 
out of this court directed to the said Interstate Commerce Commis¬ 
sion, provided a copy of this rule be served upon the said Interstate 
Commerce Commission at least ten days before the return thereof. 

William HiTzj 
Justice^ Supreme Court of 

the Distmct of (folumhia. 


28 I. C. C. vs. tr. S. ex KEE. CAPITAIi GBAIir & PEED 00. ET AL. 

MoTshaPs return 

Served a copy of the within rule on Interstate Commerce Com¬ 
mission by J. D. Campbell, chairman, personally, 11-23-28. 

Edgar C. Snyder, 

U. S. Marshal in and for 

the Dist. of CohimhiOy 
By Harold Scott, 

Deputy U. S. Marshal. 

K. 

30 Answer of Interstate Commerce Corrmdssion 

Filed January 15,1929 

* * * * ♦ * « 

The Interstate Commerce Commission, hereinafter called the com¬ 
mission, respondent in the above-entitled cause, now and at all times 
hereafter saving and reserving to itself all and all manner of benefit 
and advantage of exception to the many errors and insufficiencies in 
the petitioners’ petition contained, for answer thereunto, or unto so 
much or such parts thereof as the commission is advised is material 
for it to make answer imto, answers and says: 

I 

Answering Paragraphs I, II, and III of the petition, the commis¬ 
sion admits that the allegations contained in said paragraphs are 
true. 

II 

Answering Paragraph IV of the petition, the commission admits 
the filing by the petitioners of the complaint as in said petition al¬ 
leged; but the commission denies that the allegations of said para¬ 
graph with respect to the said complaint filed with the commission 
set out fully or completely the substance and effect of the said com¬ 
plaint, and the commission respectfully refers the court to said com¬ 
plaint for information as to the substance and terms thereof, in so 
far as it may by the court! be deemed material in this case. 

III 

Answering Paragraph V of the petition, the commission admits 
that the allegations contained in this paragraph are true. 

31 IV 

Answering Paragraph VI of the petition, the commission admits 
that the allegations contained in this paragraph are true. 
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Answering Paragraph VII of the petition, the commission admits 
that the allegations therein contained are true, except that the com¬ 
mission denies that the passages in said paragraph quoted from the 
commission’s report constitute a full and complete statement of the 
findings, holdings, and conclusions of the commission in th^ premises, 
and the commission respectfully refers the court to said lieport and 
order, copies of which are attached to the petition hereiii, for full 
and complete information as to the contents thereof. 


Answering Paragraph VIII of the petition, the commission denies 
that in the report and order of the commission dated No\jember 27, 
1926, there was in law a failure or refusal of the commission to 
exercise its lawful jurisdiction relative to the awarding of damages 
alleged in said complaint to have been sustained by conjplainants 
therein, or that any action of the commission in the premises was in 
law arbitrary or outside its duties and powers, and the commission 
denies each and all the allegations to the contrary contained in said 
petition. 

Further answering Paragraph VIII of the petition, the commission 
alleges that prior to the making, entering, and serving of s^id report 
and order, as aforesaid, it accorded to the parties to the said pro¬ 
ceeding, including petitioners herein, the full heatings pro- 
32 vided for in the interstate commerce act; that at said hearings 
a large volume of testimony and other evidence beating upon 
the matters covered by said report and order was submittjed to the 
commission for consideration on behalf of said parties, including 
the plaintiffs herein, by their respective counsel; that at saitl hearings 
questions relating to said matters were fully argued and ^bmitted 
to the commission for determination, on behalf of said fiarties by 
their respective counsel, whereupon the commission deternjined said 
matters and made and entered said report and order whicli included 
the commission’s decisions, conclusions, and order in the premises; 
that upon the evidence before it, and as shown in and by sdid report 
and order, the commission made the findings and stated the con¬ 
clusions upon which said order is based. The commissioji further 
alleges that said findings and conclusions were and are, and that each 
of them was and is, fully justified by the evidence before the com¬ 
mission in said proceeding. This commission further alleges that in 
making said report and order it considered and weighed carefully 
each fact, circumstance, and condition called to its attentioii by or on 
behalf of the parties to said proceeding by their respective counsel. 
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VII 

Further answering the petition, the commission denies that the 
petitioners are entitled to the relief prayed for or any relief in the 
premises. 

Except as herein expressly admitted, the commission denies the 
truth of each of and all the allegations contained in said petition, 
in so far as they conflict either with the allegations herein or 
33 with the statements or conclusions of fact included in said 
report and order of the commission, which are hereby referred 
to and made a part hereof. 

All of which matters and things the commission is ready to aver, 
maintain, and prove, as this honorable court shall direct, and hereby 
prays that said petition be dismissed. 

Interstate Commerce Commission. 

By Nelson Thomas, Attorney, 

Daniel W. Knowlton, 

Of Counsel. 


Cmr of Washington, 

District of Cohnribia^ ss: 

Joseph B. Eastman, being duly sworn, deposes and says that he is 
a member of the Interstate Commerce Commission, the above-named 
defendant, and makes this affidavit on behalf of said commission; that 
he has read the foregoing answer and knows the contents thereof, and 
that the same is true. 

Joseph B. Eastman. 


Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 15th day of January, 
1929. 

[Notarial SEAL.] Eugenia W. Suter, 

Notary Puhlic. 
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Stijmlation 


Filed February 15, 1929 

if ie ie * 

It is hereby stipulated and agreed that the hearing upon rule to 
show cause in the above-entitled cause may be taken as a final hearing, 
and that said case shall be taken as submitted on the pleadings, as if 
upon petition, answer, and demun-er to .said answer. 

Haiuiy W. Van Dyke, 

Chas. E. Cotterill, 
Attorneys for Petitioners. 
Nelson Thomas, 

Attorney for Interstate Commerce Commission, 
February 5, 1929. 
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I 

I 

Supreme Court of the District of Columbia j 

I 

Friday, April 19tiI|, 1929. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, presiding. 

* * * * * * * 

This cause heretofore came on for hearing upon the petition filed 
herein, the rule is show cause issued, the answer of respondent and! 
stipulation of counsel filed herein and after argument on behalf of 
the respective parties was submitted to the court. 

Upon consideration thereof it is adjudged and ordered ithat the 
prayers of the petition be, and the same are hereby, granted 
35 and that the writ of mandamus do forthwith issue as prayed. 

Further, it is considered that petitioners recover of respond¬ 
ent their costs of suit to be taxed by the clerk and have execution 
thereof. 

Memorandvmi 

j 

May 1, 1929: Appeal noted by respondent in open court. 

1 

j 

Assignment of errors 
Filed May 8, 1929 

I 

* * * * * « « 


Comes now the respondent. Interstate Commerce Commission, and 
says that the Supreme Court of the District of Columbia erred in 
the following particulars, which, upon its appeal to the Court of 
Appeals said respondent assigns as errors: I 

(1) The court erred in entering judgment against respondent and 

in favor of petitioner. ! 

(2) The court erred in refusing to discharge the rule to show 

cause. I 

(3) The court erred in refusing to dismiss the petition. 

(4) The court erred in holding and directing that a writ bf man¬ 
damus should be issued as prayed in the petition. 

Nelson Thomas, 
AttorTvey for Respondent. 

Daniel IV. Knowxton, 

Of Counsel. I 
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Service of the above assignment of errors accepted bhis 8tli 
day of May, 1929. I 


H. W. Van Dtkp, 

Attorney for Petitioners. 

i 


i 
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Designation of record on ccppeal 
Filed May 8, 1929 

* ♦ * 0 4c 4 e 

The clerk will please include in the record on appeal of the above- 
entitled cause the following: 

(1) Original petition and Exhibit A, attached thereto. 

(2) Rule to show cause. 

(3) Answer of Interstate Commerce Commission. 

(4) Stipulation of counsel relative to submission of case. 

(5) Order sustaining prayers of petition and directing writ of 
mandamus to issue, as prayed in the petition. 

(6) Notation of ajjpeal by respondent in open court. 

(7) Assignment of errors. 

(S) This designation. 

Nelson Thomas, 

^ Attorney for Respondent. 

Daniel W. Knowlton, % 

Of Coumel. 

Service of above designation accepted this 8th day of May, 1929. 

H. W. VAX Dyke, 
Attorney far Petitioners, 

37 : Supreme Court of the District of Columbia 

UxiTED States of America, 

District of Columbia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 3G. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 7G082 at law, wherein 
United States of America ex rel. Capital Grain & Feed Company 
et al. are petitioners and Interstate Commerce Commission is 
respondent, as the same remains upon the files and of record in said 
court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
13th dav of June. 1929. 

[seal.] Frank E. Cunningham, Clerk. 

[Indorj^i^nient:] District of Columbia Supreme Court. No. 4982. 
Interstate Commerce Commis.sion, appellant, vs. United States of 
America ex rel. Capital Grain & Feed Company et al. Court of 
Appeals, District of Columbia. Filed June 19, 1929. Henry W. 
Hodges, clerk. 
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